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A common procedure among researchers studying sentencing is to identify statistical variation and explain this through interviewing practitioners about policies and procedures.  This paper reports findings from a study that seeks to explain differences in detention rates between children’s courts in three Australian states (Tasmania, Victoria and New South Wales), primarily through observing sentencing hearings.   It starts by considering whether the lower rate in Victoria indicates that magistrates are more lenient or, alternatively, that young people commit fewer offences in this state.   The paper demonstrates, through comparing cases with similar features, that Victoria is more tolerant.   There may also, however, be significant differences within states, both between metropolitan and country courts, and individual practitioners.  It is suggested that the concept of court culture still has explanatory value, if understood as shared values and practices that evolve over time within a collegial environment. 

There has been a long-standing international research tradition that seeks to identify and explain variations in sentencing outcomes (for example, Hogarth 1971, Hood 1991).  This has been generously funded since policy-makers and judicial officials are concerned about harsh or idiosyncratic approaches, or the perception that justice has become a lottery.   Qualitative researchers have played a part in this research programme, particularly in the USA, through attempting to explain quantitative variation in sentencing outcomes through interviewing practitioners about policies and procedures in different courts (Eisenstein et al 1988, Ulmer 1997).  

There are few publicly expressed concerns about variation in sentencing outcomes between states in Australia, partly because the Commonwealth government in Canberra has no legislative power in many areas of policy, including criminal justice.    This remains a central constitutional principle, even though in practice the Commonwealth has gradually acquired more power, beyond having a coordinating or advisory role (Clark 1963).   This explains why relatively little comparative research is pursued in Australia.  It is easy to offend political and institutional sensitivities through implying a need for greater monitoring or control.   Those seeking change in some area of policy, almost inevitably have to make comparisons between states.   They are not, however, seeking to influence a national government, but have to persuade each state to legislate, or adopt new policies and practices.  

In the area of juvenile justice, a striking feature of the national statistics, published annually by the Australian Institute of Criminology (Lyneham and Richards 2010), is that Victoria has a much lower rate of detention. This has not, however, received much attention from politicians or criminologists.  No one has investigated whether the difference is real or a statistical mirage, or considered the social processes that produce this distinctive outcome (for discussion, see Freiberg and Ross 1999).   This paper attempts to address this question, and also the differences between Tasmania and New South Wales.   It starts by reviewing the approach used in the American literature.  This explains variation through contrasting the policies that influence sentencing practices in different courts, although without usually describing either in much detail.   It then gives some background on the methods used in my own  comparative ethnography, which focuses on the practical work involved in sentencing young offenders.

The main part of the paper discusses differences in sentencing practices between the three states.   It demonstrates through comparing a few similar hearings that Victoria has a more lenient approach.  This is presented as a significant finding, given that some commentators, and many practitioners in New South Wales, believe that the differences result from a lower crime rate in Victoria.   It is also methodologically interesting since statistical evidence, despite appearing to be more objective and scientific cannot show this conclusively.    The paper also recognises that variations between regions and individuals may be equally significant in determining outcomes: again a finding one can only obtain through using ethnographic methods.   The paper concludes by considering the extent to which the concept of “court culture”, a central explanatory variable in sentencing research, can explain differences between these courts.   

Explaining statistical variation in criminal courts  

Although sentencing research is mostly based on finding relationships between variables, some researchers have also employed qualitative methods to explain statistical variation in outcomes.   These include the British criminal justice researcher, David Nelken (2002) who has written about the cultural and institutional differences between Italy and England, and uses these to explain why apparently few young people in Italy are placed in detention centres.   The best known contribution was Eisenstein et al’s (1988) well-funded comparative study of several American criminal courts during the 1970s examining  the contextual factors that influenced sentencing. American courts differ between themselves in their approach to sentencing partly because judges are elected on the basis of particular programmes or policies in relation to legislation, and are subject to political pressures from the wider community.    Eisenstein et al constructed an elaborate multi-causal model, as political scientists, that claimed to explain differences in rates of imprisonment through describing different “court cultures”.   

Jeffrey Ulmer (1997)  is a sociologist working in the symbolic interactionist tradition who has used sophisticated techniques of regression analysis to identify variations between three courts in one state when following national sentencing guidelines.    This study gives greater weight to quantitative analysis, suggesting a shift in the intellectual and institutional environment in which qualitative researchers work since the 1970s. Employing an analytic concept from Anselm Strauss (1978), Ulmer argues that each court can be understood as a “social world” in which a community of practitioners have developed  distinctive policies and procedures.   These are documented through interviews with practitioners, and used to explain variations in sentencing outcomes.

Another study, topically relevant to this paper, is an ethnography of two children’s courts by Aaron Kupchik (2006).  This collected statistical information about sentencing of young people in a children’s court, against those transferred to an adult court in a neighbouring state.  The study seeks to show that offenders receive similar sentences (not the impression given by those advocating transfers).  This is explained by interviews with practitioners, showing how judges in adult courts adopt a rehabilitative approach when dealing with offences committed by young people. 

These are all thoughtful and informative studies but can nevertheless be criticised, like any attempt at producing sociological knowledge, on conceptual and methodological grounds.   In a previous paper, I argued from a philosophical perspective that they each adopt a contradictory, or logically inconsistent, approach to studying variation (Travers 2008).  The studies advance what sound like interpretive arguments (the need to address meaning or everyday practices), but do so within a positivist framework that seeks to explain variation through causal variables.    It is logically impossible to do both since considering how social actors understand causes, and make comparisons, results in substantially different findings to measuring variables from some objective viewpoint. 

Eisenstein et al also recognise the loose and necessarily impressionistic nature of explaining statistical variation if one uses ethnographic methods:

“The causal links between attributes of court communities and case outcomes rarely are direct and linear.  Rather, the many elements encompassed by the metaphor of courts as communities interact to produce a complex web of interconnections.  The local political structure, the county legal culture, the state sentencing code, the technologies men and women employ to get the work done, the policies that elected prosecutors and appointed public defenders seek to implement – these and similar attributes of court communities together determine how local criminal courts dispose of the cases brought to them” (Eisenstein et al 1988, pp. 255-6).

This passage recognises the difficulty of explaining variation in outcomes because there are so many complex social processes involved.  The concept of a court community is only a metaphor for a “complex web of interconnections” that can only loosely be described.    According to Herbert Blumer (1956), there is a complex process of interpretation and definition of objects that takes place within any social world.  This often means sustaining shared definitions, but it is also possible for individuals or groups to understand the same object differently.     This is what produces statistical variation, and ethnomethodologists have examined these processes in some detail (for example, Cicourel 1968, Sudnow 1965).   Moreover, it follows that statistics also have to be interpreted when they are used in debates about criminal justice policy.    Eisenstein et al  go some way towards recognising these problems, but continue to view the practices and policies of particular courts as “determining”  sentencing decisions. 

Because they are primarily concerned with explaining statistical variation, comparative studies do not describe the everyday practices involved in doing judicial work in any detail.   The studies rely mainly on interviews to identify general  causal factors, rather than looking at how outcomes are produced in particular cases.   They also have no interest in the language used in hearings:  whether giving stern lectures about their “disgraceful”  behaviour, for example,  reveals something about values,  or has an effect on defendants (in which case it could even be conceptualised as an outcome).     Finally, these studies often rely on the concept of a “court culture” as a central explanatory variable, but without describing in any detail how this influences practitioners or becomes relevant during occupational tasks.     These are not really criticisms, since it is impossible to do everything, and few researchers have obtained permission to study these processes.   They do suggest that there is more to discover about courts through using ethnographic methods in addition to interviewing.  

A comparative project in Australia

My project started as a study about professional work and perspectives in Tasmania.  This is the smallest state in Australia, and although it has two relatively large metropolitan areas, and its own parliament, there are demographic and socio-economic  similarities to the regional or country areas of the larger states.   The most recent population figures, according to the Australian Bureau of Statistics (2011) are approximately 7 million (New South Wales), 6 million (Victoria) and 500,000 (Tasmania). The methodology employed was to observe and document sentencing hearings after guilty pleas with the aim of understanding the practical considerations involved in collaborative professional work.  In Hobart, I obtained audio-recordings made by the court for some hearings.    Otherwise, I took contemporaneous notes when this was possible (see Holstein 1993 and Latour 2010), or recorded my observations after a court visit.  I spent most time at the central court in Hobart, but also visited the courts in Launceston, Burnie and Devonport. 

The motivation to expand the study came partly out of scientific curiosity, but also for some practical reasons.     I was impressed that a study about juvenile justice policy in New South Wales, admittedly by a well-know criminologist (Chan 2005), could be presented as nationally significant, whereas it might be difficult finding a publisher for a study about Tasmania.  In addition, like other ethnographers who have studied potentially sensitive topics, I was looking for a way to disguise data, and overcome potential local objections.  I had given a seminar to social work students, and was surprised by the strength of concerns to observing closed courts, even after obtaining permission from the court and an ethics committee.  At around the same time, a local newspaper reported a study  by colleagues  about urban planning in Hobart.   Among the critical responses, one alderman  expressed the view that only elected officials were entitled to comment on public issues.  For these reasons, it seemed sensible to broaden the study with the aim of reaching a wider audience.

In Victoria, I had the opportunity to “shadow”  Legal Aid lawyers, in the sense of spending a day with a practitioner at court, which made it possible to observe some interviews with clients, and also to examine documents such as pre-sentencing reports.  I observed hearings in the central Children’s Court, and at three metropolitan courts,  and in a country court in an area about three hours from Melbourne by train.  I also observed sentencing in the Koori youth court, an initiative employed in some areas of Victoria to make criminal hearings more meaningful for aboriginal defendants.    In New South Wales, I observed hearings in Campbelltown and Parramatta, and in Armidale a country town, in the north of the state, near border with Queensland.  I also attended some  sessions at the youth drugs court in Bidura.   This takes referrals, during the sentencing process, from other courts and employs intensive therapeutic techniques to address the causes of offending.  In most court visits in Tasmania and New South Wales, and on one occasion in Victoria, I met magistrates briefly after hearings.   I also interviewed Legal Aid lawyers in all three states, prosecutors in Tasmania and new South Wales, Youth Justice workers in Tasmania and Juvenile Justice workers (“JJs”) in New South Wales.   In New South Wales, I had a taste of collegial working in the central children’s court, through hearing magistrates discuss cases over lunch.

In total, I observed 120 sentencing hearings, over 27 days of fieldwork in the three states. This indicates the practical difficulties involved in observing courts with a scientific purpose, since much has to happen before a defendant is sentenced.   On some visits, which often required travelling interstate, I came away with a record of only two defendants being sentenced after a morning in court.    It also proved difficult observing a range of sentencing decisions, as against the sentencing of minor offenders who make up the majority of court business.   I also interviewed 30 practitioners, although many were short informal conversations, and not tape-recorded. By way of contrast, Kupchik (2006) observed 978 hearings over an 18 month period, and interviewed 15 practitioners.  Eisenstein et al did not observe hearings but conducted 300 interviews in nine courts over a three year period.     Difficulties in obtaining sufficient data can be exaggerated, since spending a relatively short amount of time in courts makes it possible to satisfy what Garfinkel calls the “unique adequacy of methods”: meaning in its weak sense that the researcher has to understand the practical and technical considerations involved in doing competent work (Garfinkel and Wieder 1991).   It is perhaps easier to achieve this when studying magistrates than scientists or appeal court judges  (Latour 2010, p.x), because sentencing young people does not normally require technical  expertise. 

Comparing sentencing outcomes in different states 

The annual statistics collected by the Australian Institute of Criminology (Lyneham and Richards 2010)  show that detention rates for juvenile offenders have been steadily falling (although the national rate is, apparently, still higher than the rate for many European countries or even America measured by international comparative surveys).  There are, however, significant differences between states.   In 2008, the rates of sentenced young persons per 100,000 population in detention centres were 50.1  in NSW, 47.6 in Tasmania and 14.3 in Victoria.   There are also differences in the over-representation of indigenous defendants.  There was an average rate of 567 in NSW and  166.5 in Victoria.   It should be noted that NSW only had the second highest rate of indigenous detentions: the rate in Western Australia was almost double at 794 per 100,000 according to these statistics. 

In criminology, official statistics are often used for political purposes.  In juvenile justice, there is a continuing debate between the approaches of welfare and justice (Cunneen and White 2007,  Muncie 2009).  Proponents of welfare measures, who see detention as a last resort, might approve of leniency in Victoria.   Some right wing politicians or “shock jocks” believe that a tougher response is needed towards youth crime, even in New South Wales (see, for example, Videnieks 2002).  More fundamentally, there is no agreement on whether there are significant differences. Whenever I raised this issue with magistrates in New South Wales, they invariably said that Victoria had less crime.   The two states employed a similar approach when sentencing but there were larger numbers of serious and repeat offenders in New South Wales.   This could be attributed to the larger distances in New South Wales, urban areas with higher levels of unemployment, and more indigenous crime. 

One way to address this interpretive problem would be to compare how similar offences are sentenced in the two states.  This might become possible in the future since New South Wales already has a data base that shows the average sentence received for particular offences    Even here, however, one would have to be careful in drawing conclusions about differences in sentencing practices.    These become apparent when one considers the tariff of sentencing options, which is broadly similar in each state.   At the bottom of the tariff are penalties for minor or first offences.  These include undertakings or good behaviour bonds.  The sentences of probation and community service are for middle-range offenders.   For more serious or repeat offenders, there is detention.     The difficulty here is that for any offence there may be mitigating features: so it is hard to  predict the sentence for any type of offending behaviour, or identify what is a minor, middling or serious offence.   This is, after all, why we need judicial officers to make decisions on a case by case basis, and why it is hard to model their work, at least beyond general outcomes, through quantitative analysis.    It also means that qualitative research, even though necessarily based on examining a few cases, is better placed to demonstrate the validity of statistical variation.

Some initial observations

Although I observed many sentencing hearings,  it proved impossible to obtain a large enough sample to compare the sentencing of many offences.     To give an example, I observed a  Tasmanian hearing in which a fifteen year old girl was sentenced to one year of probation and 100 hours of community service for stealing cheques from a letter box, and attempting to cash these at banks (see Travers 2007).   This offence is relatively serious since it involves some degree of planning (many youthful offences have a spontaneous or opportunistic character).     Since I did not observe hearings for a similar offence in the other states, it is difficult to make comparative observations.   Nevertheless, in all the hearings observed for middle-range offences, there were differences in how magistrates used the sentencing option of community service.   Young offenders in Tasmania were usually asked to do longer periods of community service than in New South Wales.   In Victoria, it was striking that community service was only used when sentencing serious offenders, and even then rarely used.  These differences could, of course, be discovered through a study based on measuring variables.    However, we would still not know if a fifteen year old girl stealing cheques, with a similar offending history, and whatever mitigating factors were presented in the pre-sentence report, would receive a similar sentence in a different state.

Responses to arson

Some sentencing hearings demonstrated, fairly conclusively, that there is a more lenient approach in Victoria.    Arson is a serious offence that can lead to loss of life, and causes property damage, even when committed in a moment of carelessness.    I observed an hearing in New South Wales in which a fifteen year old, while under the influence of cannabis, had set fire to a couch in the house where he was staying, as a response to being evicted.   Normally, in that state offenders who commit arson receive detention orders.   In this case, there were mitigating factors and the defendant was sentenced to probation for twelve months, with directions to receive drugs and alcohol counselling and to undertake 25 hours of community service.

By contrast, in Victoria, I observed a case where a seventeen year old caused a quarter of  a million dollars worth of damage in a town centre, in the company of other youths (an aggravating factor).   He had committed prior offences including burglary, theft and dangerous driving.   In mitigation, his lawyer told the court that he had a learning disability and attention deficit disorder.  The burglary had been committed on a golf club which was less serious than breaking into a private dwelling.  Unusually, a police officer gave evidence on his behalf.  The officer told the court that he was already participating, while on bail, in a pilot programme they were running to address offending behaviour, and he should be allowed to continue rather than receive a custodial sentence.   Both argued that, even if he was given a short period of detention, before continuing the programme, this would bring him into contact with “undesirable” young people.  After hearing these arguments, the magistrate said that he was considering a sentence of detention, but would defer this decision for three months to see how the defendant responded to the programme.

This appears, on the face of things, as a very lenient decision.   It should be noted, however, that even though he was regarded as one of the “softer” magistrates, there was no great surprise or disquiet among practitioners after the hearing.   It was a perfectly normal, and unremarkable or unreportable, sentence in this court (Sudnow 1965).  Moreover, the sentence was made possible on this occasion because the local police were advocating a community based sentence for a serious offence.   Although this is only one hearing, it would be enough to show anyone familiar with sentencing in Tasmania or New South Wales that there is greater leniency in Victoria, even though a different magistrate might have made a detention order.   

Sentencing violent offenders

To give a second example, consider the following sentencing decisions for multiple offences involving violent crime.   Although there are significant differences between the offences, they were all serious.    In each case, the defendants apparently showed no remorse when interviewed by case workers.    In addition to summarising the hearings, I have supplied transcripts produced from an audio-recording or contemporaneous notes. 

In this Tasmanian hearing, a seventeen year old defendant was sentenced to a period of detention after committing a series of offences, some in breach of bail.   He had already been remanded in a detention centre for seven months during the previous two years.   The identities of all defendants and practitioners have been anonymised.

Hearing A [audio-tape]
1.
DL:   The pre-sentence report shows that he has matured.  The psychologist’s 

2.
          report indicates that his offending relates to a much younger age.  

3.
M:     [looks through papers]  Where’s this? 

4.
DL:    I would refer you to the psychologist’s services report not sure where

5.
M:      Ah yes page seven   

6.
DL:     He has spent a lot of time in custody.   I would support the 

7.

recommendations in the psychologist’s report especially on residential...

8.
M:       I’m not aware [if this is possible]

9.
YJ:     It is up to their manager to say yes or no.  It is somewhat out of Youth 

                      Justice’s hands.  A community based sentence is not appropriate.

10.
DL:      He has a family home and there is a job available  to him.  There is a 

11.

significant chance of rehabilitation.   He has been in custody for quite 

12.

some time.  For the   last 3 times, there has been no application for bail.  

13.

There is only one prior conviction for stealing.

14.
M:       Hang on let’s have a look at that  oh there are other convictions

15.
DL:      He is more mature and is able to deal with matters better than he has 

before.  In my submission, the court should give the benefit of the doubt

16.
M:        Thanks Mr S.  Stand up please Peter.  You’ve pleaded guilty to 33

17.

 separate offences  You indicated that you had stopped offending but you 

18.

 continued till  [  ]  and that last offence was  a very serious offence with 

19.

 four assaults, two were very serious.  There were eight breaches of bail  

20.

 Mary Smith [a security guard] thought she was going to be stabbed by 

21.

 you no one deserves that.  The offences also show you’re not prepared to 

22.

 obey court orders.  You consistently breached  police bail.  You did not 

23.

 follow the directions of Youth Justice.  You were just faulting authority 

24.

 and thinking you can get away with it.  You punched and set 

25.

 upon constable A in a most serious way and abused and spat upon 

26.

 constable B.  Your violence is not going to be tolerated and you should 

27.

 just take some time out to think about the effect on other people. 

28.
             You are 17.  For most offences you have not received convictions but 

29.

 there is violence and dishonesty.  You received a good behaviour bond 

30.

 but continued to offend.    You are not as powerful and clever as you 

31.

 think.  This shows to the court you are a weak person.   If you can’t 

32.

 change your behaviour, you will be sentenced to periods of imprisonment 

33.

 for a very long time. I hope it won’t happen.  It is possible the changes 

34.

 you made in Ashley [the Youth Detention Centre in Tasmania] will 

35.

 continue.  I also note that you pleaded guilty.  If you had not pleaded 

36.

 guilty, this would have occupied a large number of days for the court. 

37.                   The only appropriate sentence is a detention order.  The sentence is for 

38.

ten months, with three  months suspended  backdated  to [     ].   I’ll talk 

39.

about when I think you’ll get out in a minute. I will also make a probation 

40.

order and when you get out 49 hours community service orders  [long 

41.

pause while looks through papers]. It seems Mr S, Peter has two to three 

42.

weeks left to serve.   I take into account you have spent a long time in 

43.

detention.  You now have three  months hanging over your head if you 

44.

commit further offences.  The sentence is a global one.  Just go with the 

45.

officer [leaves the dock].  Thank you  Mr S.  Thank you Miss H.

One interesting aside in relation to this hearing is that the defendant was crying, which is unusual, but that the Youth Justice worker regarded this as “crocodile tears”, and expected him to reoffend.       This case indicates the importance of bail decisions, and the delays involved in preparing prosecutions for multiple offences, in determining the actual time spent in custody (which may be longer than the ultimate sentence received).    It also shows how someone who continues to commit offences, and does not respond to good behaviour bonds or probation orders, will be sentenced to detention in this state.  

I observed a similar case in Victoria, in which the defendant had committed a sexual assault, in addition to violent offences.  The identities of all defendants and practitioners have been anonymised.   The defence lawyer raised the fact that his mother had recently died as a mitigating factor.    In this case, the pre-sentence report recommended probation, and programmes to address the offending behaviour.   The magistrate followed this recommendation: 

Hearing B [contemporaneous notes]
1.
M:    Michael.  Stand up please.  You are lucky today.  I had to agree with Mr. X 

2.
         that you should be placed on probation.  I first thought about the number of 

3.
         offences and was worried by the number and the type of the offences.  A 

4.
         number have involved real violence.  This is just totally unacceptable on 

5.
         every level.  People who get assaulted and robbed live with that for the rest 

6.
         of their lives.  The impact on them and their families is often considerable.  

7.
         No one should have to face that.  That’s up to you.  

8.                  It is your first time before the court so you get a chance today.  A youth 

9.
         supervision order which is more serious than probation would be more 

10.
         appropriate and some magistrates would say this.   You did not reoffend on 

11.
         your previous deferral and your last offence was in January this year.  You 

12.
         were drunk and fifteen years old when you committed the offences.  I warn 

13.
         you that next time you might not be so lucky.  If you were involved in 

14.
         offending and particularly violence, you might find yourself back in 

15.
         custody.  Could I ask you to say that you will engage in no form of 

16.
         offending?

16.
D:       Yes

17.
M:      and that you are going to comply with the probation order?  

18.
D:       [nods head]

19.
M:       Alright, take a seat  [the magistrate types the order into his computer].   

20.

Yes, the formal order is probation for 12 months with two conditions.  

21.

You go to a grief counsellor and a rape trauma programme.  You should 

22.

pay restitution of 90 dollars and 120 dollars on the robberies and have 

23.

three months to pay.

There are differences between this and the Tasmanian hearing, including the fact that this was the defendant’s first appearance before the children’s court.   This may, however, be misleading because in Victoria many first offenders, even if they have committed crimes of violence or sexual assaults, can be given sentences that do not result in a finding of guilt.  There are two ways in which this can happen.   Offenders can be sent on the Ropes programme which involves spending a day climbing ropes with the police.  Alternatively, they can receive a deferred sentence involving supervision by Youth Justice.  If they do not re-offend, the charge can be dismissed.  Although the details of the case are not available, the sentencing remarks indicate there may be two prior deferrals.  This illustrates not simply that magistrates in Victoria are more lenient, but also that the legislation, and informal practices that have arise for diversion, allow them to give second chances.    The Ropes programme was not established by legislation, but is an informal arrangement initiated by the Victorian police (Grant 2009).  It can be contrasted with the practice in other states of sending minor offenders to restorative conferences, which can impose penalties such as community service.

By contrast, in the following hearing in New South Wales, a tough approach was adopted towards a young offender who has committed his first violent offence.  The identities of all defendants and practitioners have been anonymised:

Hearing C [contemporaneous notes]
1.
M:  [addressing the defence lawyer]   What do you want me to do with it?

2.
DL:  Given it’s his first offence, I’d ask your honour to give a bond.  Juvenile 

3.
        Justice supervision would help this young person with alcohol problems.

4.
M:  How can we explain to victims of violence that kids get a bond.  This took 

5.                place at 6.30 in the morning as he was going to work.  It’s outrageous.  Why 

6.
         shouldn’t he go to gaol?  

7.
DL:   It’s his first time in contact with the criminal justice system

8.
M:     So he gets a free punch?

9.
DL:    No Yr Honour I’d say he would benefit from a section 3 undertaking with 

10.
          anger  management as a condition

11.
M:     How can an anger management  issue be demonstrated by what happened at 

12.
          6 in the morning?

13.
DL:    I’d say this had to be an extreme reaction.  Obviously something was going 

14.
          on. 

15.
M:     And the attack on the police I find incredible [   ] Have you apologised to 

16.
          the police?

17.
D:      No.

18.
M:     Why not?   Why shouldn’t you go to gaol?

19.
D:      Dunno.

20.
M:     You dunno.  You think you’re a bit of a hero swearing at the police [    ].  

21.
          Juvenile Justice recommends a bond since this is a first offence.  My view 

22.
          is that a violent first offence merits a custodial sentence.  As a second 

23.
          option I am prepared to look at probation supervision [the magistrate 

24.
          adjourns the decision].

Some care is needed in interpreting this hearing, since it may be that the tough language and the threat of detention is a communicative style designed to “reach” young people, rather than indicating that the courts in New South Wales routinely sentence first offenders to detention for assaulting someone in the street.  Nevertheless, one can see that the stakes are higher than in Victoria.   The magistrate was “prepared to look at probation supervision” but disagreed strongly with the recommendation of a Juvenile Justice worker that he should receive a bond.   

These cases suggest, perhaps not conclusively since every case is different, but persuasively, that Victorian magistrates employ a more lenient or tolerant approach in sentencing to magistrates in Tasmania and New South Wales.   Even on the basis of considering a few hearings, it seems possible to say that the statistical variation in detention rates are not simply a mirage, caused by differences in the crime rate.  There really are significant differences in sentencing practices between states.  

Differences within states  

Another objection one can make to statistics, purportedly showing some difference between two groups, is that internal variations may be more significant even though these are concealed in the global figures.   This issue was not considered by the comparative studies reviewed at the start of this paper, although it should be taken seriously by those seeking to improve the quality of justice.   In the case of juvenile justice, no statistical information is collected in Australia about particular courts, regions or individual magistrates.  Similar methodological problems arise when comparing global statistics.  Unfortunately, I cannot compare how different regions or individual magistrates respond to similar cases.    It is, however, possible to report how practitioners understand these differences, and also to describe differences in the communicative style of magistrates. 

The urban-rural divide is a distinctive feature of Australian society and politics, perhaps even to a greater extent than in the United States since there are greater distances, and “country” areas are often economically disadvantaged and have an high aboriginal or Torres Strait islander population (Gray and Lawrence 2001).    This is particularly the case for “remote” areas, such as the Indigenous communities targeted by the Intervention to protect children at risk in the Northern Territory.   However, it is also true for parts of Victoria, and many areas in New South Wales that are relatively near large cities.   Practitioners in Sydney pointed out that magistrates were much tougher in country areas, and this explained the high numbers of aboriginal (Koori) young people in detention centres.   However, it was also recognised that there were fewer welfare programmes and higher levels of crime in country areas.    

Tougher sentencing in country courts?  

As often happens during ethnographic projects, I obtained access to country courts in which professionals were unusually conscientious, and could see the purpose of sociological research.   In the hearings observed,  the magistrates approached sentencing in a similar way to the  metropolitan courts.   Nevertheless, I came across one case in Armidale (not observed at first hand) that indicates what might be viewed as procedural unfairness towards an aboriginal defendant, or perhaps that justice is done differently in country areas.  

The offender, a fourteen year old Koori girl, had been on the run across the state, and after being given several chances to attend court, was sentenced in her absence to nine months of detention, after breaching a suspended sentence.   She had subsequently been arrested and was starting her sentence in a detention centre near Sydney.  Her Juvenile Justice worker told me that she had left home because of family problems, and in his view the evidence for the breach was weak.  He was pleased that a conscientious lawyer had appealed the decision:

“This young person had come to see me.  She was afraid to stay at Mum’s because her boyfriend intimidated her and had developed a relationship with her 14 yr old sister.  She was on bail to reside at home but she left.  I tried to find her accommodation but was not able to do that.  

She was in breach of bail and got sentenced in her absence.  She has a history of fear of the court.  She was convicted of aggravated  breaking  and entering, and she had been in a scuffle with a group of people in her community.    This was based on the statement of one person and her daughter – probably fabricated.   Maybe she should be in detention.  But if there was a hearing she would not have been”.

This report suggests that the magistrate may have been too ready to sentence without giving the defendant the opportunity to contest the case, even though this was permitted under the legislation.   It also indicates that courts in a large state with a sizeable indigenous population, such as New South Wales, have particular problems: aboriginal defendants, because they belong to extended families dispersed across large distances, cannot easily be located, or brought to court by police.  This may explain why this draconian power exists, although the fact it is used suggests that the response to crime is tougher, or less concerned with the rights of defendants, than in metropolitan areas.

Fewer welfare programmes

Practitioners in country courts reported that they had fewer resources than in metropolitan areas.   To give two examples, the ratio of Juvenile Justice workers to clients was much lower in Armidale than in central Sydney, and there was no drugs and alcohol programmes in the north of Tasmania while I was conducting my fieldwork.   This can also be used to explain differences in detention rates.  In the case reported above, the outcome might have been different if there had been a bail hostel in Armidale.  It is possible that the relatively high rate of remand in Tasmania, which should be distinguished from the detention rate, reflects the fact this is the only means of delivering welfare services, including emergency accommodation, to vulnerable young people (Fanning 2006).

The Indigenous issue 

There are debates in Australia between criminologists who see high rates of aboriginal detention as resulting from discrimination, or from high levels of crime (which can be explained in different ways depending on your political views). Practitioners in the country court visited in Victoria and in Armidale recognised that these areas had higher crime rates, caused by decades of discrimination, in addition to the cultural and psychological effects of dispossesion (Reynolds 2006).  This lawyer in Armidale offered the following bleak assessment of why young aboriginal people commit crime:

“There is underlying unemployment.  There is nothing to do except languish around at home – or they take drugs and play cards all day.   This happens at Narsilla, Moree, Tinghe and in parts of Armidale.   

In Armidale, there are 10% Koori in the population of say 25,000 people.  If you go back over our files, 10% of these people get into trouble.  They are the same 10%.   Dad never had a job and grandfather never had a job.  Or he was in the railways and then they were closed.   Whitlam [the Labour Prime Minister in Australia 1972-5] favoured the idea of an universal dole only in the 1970s – previously they got blankets and flour.  It was left to charities to help people”.

Although necessarily impressionistic, this evidence suggests that one should expect to find higher rates of detention in country areas, if this information was collected.    This should concern policy makers, although since Australia is highly urbanised, regional  differences will be less statistically significant than those between states.    

Differences between individual magistrates

Another complicating factor that arises when considering global statistics is that individual magistrates have different approaches when sentencing.    It should already be apparent, from the transcripts presented earlier in this paper, that there are a wide variety of communicative styles.   The magistrates in hearings B and C employed techniques influenced by therapeutic jurisprudence.   They attempted to engage with defendants, and explain the law, through asking questions in the manner of an informal tutorial (for another example, see Travers 2007).    The magistrate in hearing A employed a more formal approach, although she referred to the defendant by his first name.  The magistrate in hearing  B politely asked the defendant to confirm that he would comply with legal procedures (line 15), although he also used moral language  in characterising the offence.     The magistrate in hearing C told me that he was deliberately trying to bring the defendant and his mother to tears by adopting an abrupt manner:  “All I’d say is that it is necessary to be hard to them.  It is difficult to get through otherwise.  They just don’t listen”.

Differences in communicative style do not allow one to predict how magistrates make decisions.   Nevertheless, I was told that some magistrates preferred working in adult courts.  They did not adapt their communicative practices, and it is possible they employed a tougher approach when sentencing young offenders.    Whether or not this is true, practitioners recognised that there were differences in substance between magistrates.   To give some examples,  the magistrate in case B was described by defence lawyers as “fair” and “on the lenient side”.  The magistrate in case C was seen as “tough but fair”.      In Tasmania, given the small numbers of offenders, decisions by single magistrate can influence the overall detention rate in any year.   In the larger states, sentencing variation could probably be represented by what statisticians call a bell curve:  most magistrates employ a similar approach, although there are also those who are unusually “hard” or “soft” by the standards of that court.    

The explanatory value of court culture  

Even though there are differences between regions and individual magistrates, it makes sense to see these as variations within the juvenile justice system as this has developed in a particular state.   This is why court culture should remain an important explanatory variable in explaining sentencing outcomes, even if it is necessarily a loose term, and is not something one can see when observing sentencing hearings, except to the extent that every document and the coat of arms behind the magistrate maintains the institutional context that makes this a properly constituted legal hearing.    Eisenstein et al (1988) and Ulmer (1997) define court culture as the legislation, local policies and shared values that influence the work of practitioners, especially judicial officers, in a particular court or court-system.  However, most studies about courts do not consider the mechanisms through which it is maintained and communicated, or the extent to which it influences particular judicial officers.  This is mainly because ethnographers do not, normally, have access to the “behind the scenes” meetings or conversations in which values are expressed and policies developed, or the opportunity to observe these over a long period of time (although see Phillips 1998).   There is an important difference between getting a sense that professionals have different views and approaches within a collegial group, and understanding these differences in the same way as practitioners.

Legislation

Although there are minor differences, the legislation on youth justice in these Australian states seems broadly similar [see the Youth Justice Act 1997 (Tasmania), the Children and Young Persons Act 1989 (Victoria) and the Young Offenders Act 1997 (New South Wales)].  Some differences are, however, significant.  In Victoria, as already discussed, there is a power to defer sentences.   This makes it possible to place offenders under what is effectively a supervision order, or on rehabilitative programmes, even though they may eventually only receive a good behaviour bond.  Victoria is also the only state that has an open court, subject to reporting restrictions.  Although it is difficult to draw conclusions, this seems to indicate a more rights-based approach.

Local policies and shared values 

In addition to the legislative framework, there are also differences in informal policies.   These include the Ropes programme in Victoria, discussed above.   This contrasts with the policy in other states of sending minor offenders to restorative conferences (see Travers 2010).    There are also differences in publicly expressed values.   Both Victoria and New South Wales have a dedicated central children’s court, presided over by a District Court Judge, in which magistrates are appointed who only hear cases relating to young offenders, or protection matters, and have access to specialist resources such as a children’s clinic.  Victoria, however, appears distinctive in celebrating the fact, through an exhibition in the foyer, that it has achieved the lowest detention rate in Australia.    This suggests that political factors outside the court may ultimately be responsible for variations in sentencing (a suggestion made by Eisenstein et al 1988 for American criminal courts).   In New South Wales, the political parties compete on proposing measures that are tough towards youth crime.    In Victoria,  the Attorney General, Rob Hulls, has progressive views.  He has championed initiatives such as Koori Courts, and is behind current proposals for a “teen court” modelled on American initiatives.  

The significance of shared values

Despite these institutional differences, one should not exaggerate  the extent to which local policies or shared values influence magistrates across a state.    Even though there are specialist magistrates in Victoria and New South Wales who only hear cases relating to children, there are more magistrates in suburban and country courts who mainly hear adult cases.   Moreover, magistrates normally work alone, without having much contact with colleagues.   This happens in country towns, but also in larger courts:

“It’s not a hard and fast rule about how you deal with particular defendants.   I can’t speak for other magistrates.  We are independent by definition”.

“I don’t know if magistrates have different styles.  I have no time to listen to the recordings of hearings”.

“I wouldn’t know anything about different approaches.   One colleague got 

appealed a lot, once to the Supreme Court for being wrong in law.   He was 

unrepentant and is now the magistrate in a local court where he hands out 

absurdly lenient penalties”.

These comments indicate not only that magistrates mainly work alone, but also that they take pride in their independence.   They may regularly consult with colleagues, attend training meetings and keep up with developments in their field.    Nevertheless, like all professionals getting through a large volume of daily case work (Lipsky 1988), they have no time to reflect on what might be happening in different courts, or on how immediate colleagues handle cases.  This paper has also demonstrated that there are a variety of communicative styles within courts: it seems likely that this happens without any consultation with colleagues, and is made possible because magistrates are trusted to exercise discretion.

This should not be especially surprising, since many types of professional work involve working alone, and exercising individual judgement.   One does not have to go far to find  examples:  university teachers rarely consult colleagues when designing courses, or marking assessments.   There are perhaps even fewer institutional constraints in magistrates courts other than being appealed, although there may be informal, community pressures in some country towns.   It is, therefore, possible to exaggerate  the strength and cohesiveness of court culture, or the extent to which one can promote change in country courts through educational programmes.    Nevertheless, it also makes sense to see court communities, if not as especially dynamic or progressive institutions, but as gradually evolving, often in a liberal direction as new magistrates are appointed.     The challenge for legislators and court administrators is to promote change while respecting the important principle of judicial independence.

Conclusion: Ethnographic methods and statistical variation

The key question in comparative sentencing research is how to explain the statistically significant variations between large populations.  Why is it that Victoria has a much lower detention rate for juveniles than New South Wales?  Why is it that there is an apparently higher detention rate for Tasmania, that for the two larger states?   This paper has attempted to shed light on possible causes, although without over-simplifying or suggesting there are clear cut answers.   Unusually, both in relation to Australian research on criminal justice, and the American literature, it has done so through using ethnographic methods that are informed by analytic sensitivity to ordinary working practices.   Indeed, I hope to have shown that one can produce more robust or persuasive findings, through observing sentencing hearings than collecting statistics. It is hard to demonstrate that there are differences in sentencing practices from detention rates, but it is possible through comparing the response to similar cases.  Looking closely at what happens inside courts can explain statistical variation, and also help practitioners reflect on their own values and practices.   This is important because changes in courts cannot be imposed from above through legislation, even assuming there was a political consensus for reform, but happen gradually within a collegial environment.
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